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AHHOTauus:

CyTb KOHLeNnuuu pasgeneHmnsa Bnacter M pasfnuuHble B3rngabl Ha eé TonKoBaHMe MoapobHOo
paccMaTpuBaloTca B OaHHOWM CcTaTbe. B 4yacTHOCTW, aHanu3umpytoTca Ko4deBble  uaeu,
BbiCKa3aHHble [K. JIOKKOM, KOTOpPbIM MNPencTaBnan pasfeneHre  MOoMHOMOYMM  KaK
dyHOaMeHTanbHbIM MOAUTUKO-MPABOBOW MHCTPYMEHT, OH CTPYKTYPUPOBaa rOCy4apCTBEHHOE
yrnpaBneHrMe Ha TpU OTAeNbHble QYHKUMM — 3aKOHOTBOPYECKYH, WCMOMHUTENbHYKO U
denepaTMBHYO, MpPY 3TOM OTOABasg MPUOPUTETHOE 3HAYeHWe WMMEHHO 3aKOHOOATENbHOM
cocTaBnswowen. KpoMe Toro, ocBeLllatoTca KakK MO3UTUBHbIE CTOPOHbI, TaK W MOTeHUMarbHble
HeOoCTaTKM NpeaoXXeHHoOM JTOKKOM TeopeTndecKom Moaenu.
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B pamMkax MONMMUTUKO-MPaBOBOWM KOHLUEMLMN, M3BECTHOWM KaK OOKTPWHA
pasfeneHuMa BacTeW, npepnonaraeTcd, YTo yrpaB/fieHWe rocyoapCTBOM
OO/MKHO  OCYLLeCTBAATbCH 4Yepe3 TpWM HEe3aBUCKMMbIX W aBTOHOMHDbIX
KOMMOHEHTa: opraH, OTBEeTCTBEHHbIM 3a pa3paboTKy 3akKOHOB, OpraH,
3aHMMaOWMMCA MX peanmsaumen, n opraH, OCyLLeCcTBAAOWMIN NpaBocyame.

KoHuenuua  pasgeneHums  rocygapCTBEHHOM  BMACTU  MOONEXUT
PACCMOTPEHMIO C PA3/MYHbIX MO3ULKMIN, MPEOCcTaBNaa coO0M KaK KITIOYEBYO
TEeoOpPEeTUYECKYID OCHOBY MOMUMTUYECKOro YCTPOWCTBA, TaK U YCTOABLUYKOCH
OOKTPUHY B 06/1aCTU MPaBOBbIX HAayK. DTOT MOAXO4 BbICTyrMNaeT B KadecTBe
6a30BOro NMpuHLUMMNA OpPraHM3aLUMKM roCcyadapCTBEHHOINO yrMpaBieHMa M Kak
KOHKPETHbIV MOSIUMTUHECKUNN MEXAaHU3M, MPUMEHAEMbIN Ha MPaKTMKe B page
CcTpaH. [loMMMO 3Toro, pOaHHag MoOeflb MnoApasyMeBaeT npouenypy
pacnpeneneHnsa OGyHKUMM BHYTPWM eOWMHOWM CUCTEMbl BflAaCTU, a Takxke
dopmMumpyeT  cneunduyeckum - TUn MpaBOBbIX  B3aMMOCBHA3eW, rage
roCyOapCTBEHHbIE CTPYKTYPbl B3aMMOLEWNCTBYIOT, MPW 3TOM MX KOMMETEH LN
MOryT OblTb OrpaHUYeHbl WM HaAxoAMTbCA MNOA KOHTPONEM OpYyrux
YYaCTHMKOB 3TOM CUCTEMBDI.

B akageMumyeckoM coobulecTBe KOHLUenuua pasneneHna  BracTewn
BCerfga ocTaBanacb npeaMeToM TMpUCTalibHOro U3ydeHud, npeTtepreBad
CyllecTBEHHble MoaMPUKALMKM, COBEPLUEHCTBOBAHME U  KPUTUYECKME
NnepeoCMbIC/IEHUSA Ha MPOTSHKEHMUUM BCEro CBOEro MCTOPMUYECKOro pasBuTug.
onoxa [lpocBelleHNda, B 4YaCTHOCTU, ABWNACb KJIKOYEBbIM 3TarMoM B 3TOM
npouecce, NOCKONbKY MMEHHO MOEeW TakKUX MbicnuTenew, Kak [I>KoH JIOKK,
Llapnb-Jlyn MoHTecCKbe n aH->XKak Pycco, chopMmMpoBanm
dyHOAMEHTaNbHOE ¢4pPO, HAa KOTOPOM BMOCNEACTBMM Obljla MOCTpOeHa
obulenpMHAaTaa Knaccuyeckad Mogenb gaHHom Teopun [3, C. 368].

HecMoTpda Ha TO, UTO COBPEMEHHOE BOCMPUATUE MPUHLMMA pa3geieHns
rocygapcCTBEHHOM BN1acTU Ha cynebHyto, MCMOJTHUTENbHYIO %
3aKoHO4aTeNbHYO, LOOMOJIHEHHOE MEeXaHM3MOM B3aMMHOIMO KOHTPOS4,
TPAaOAMLUMOHHO CBA3bIBatOT C ydeHmeM LWapng Jlym MoHTecKkbe, Heobxoamnmmo
MPU3HATb K/OYEBYIO POSib MOen aHrnmmckoro déunocoda [>koHa JIokkKa.
MIMEHHO €ero nepBOHayalibHble KOHUENUUW 3anoXunm GyHOaMeHT ON9
mocrnenytoLero pa3BmMTnUa gaHHoOM Teopumm, a bonee nosgHme PaboTbl, MO CyTH,
NWLb yCOBEpPLUEeHCTBOBaIM ero 6a3oBble MO/OXKeHUS.

B cBoeM dyHOaMeHTanbHOM Tpyae «[Ba TpakTaTa O MpaBeHUn»,
ony6nmkoBaHHOM B 1689 roay, O>koH JTokk chopMynmpoBan 6a3oBble naeu,
Kacatlouimecsa YCTpPOMCTBA CUCTEMbI pacnpefeneHnsa  rocygapcTtBeHHOM
BNACTU, XOTH €ro BUOAEHUNE HECKOJIbKO OT/IMYANOCh OT TOro, Kak 3TOT MPUHLLKMN
MPUHATO NOHMMaTb cerogHs [6].

MblcnuTenb npepnaran, 4tobbl OpraHbl yNpaBAeHWS HaxoAWTUCb B
onpeneneHHom nepapxmm, n Npm 3ToOM onmpanca Ha naet obulecTBeHHOro
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cornaweHuna; ero rnaBHag LUefb 3akfw4yanacb B CO30aHMKM  TaKoro
MONIUTUYECKOro YCTPOWCTBA, KOTOpOoe Obl Mpexae BCero orpagano nwoaen
OT 3/10yNoTPebNeHNM CO CTOPOHbI BIACTU U rapaHTUPOBaNo cobntogeHmne mx
NMNYHbIX NPaB 1 ceobog.

ChopmMynmpoBaHHada LK. JTOKKOM KOHUenuus pasneneHusa
rocygapCTBEHHOM BNacTW MpeacTtaBngeTr cobom  KA4eBOM Mnoaxod B
MONIUTUYECKOM M MNPaBOBOWM TeopuW, LUeflb KOToporo - obecnedynTb

OENCTBEHHYIO CUCTEMY TFapaHTUM  ONna  oxpaHbl  dyHOAMEHTaNbHbIX,
HeoTbeMJIEMbIX MPaB Ka)XOOro 4yenoBekKa W rpaxkgaHuHa. B pamMkax atowu
OOKTPWHbI BNaCTb B rOCyLapCTBE JIOTMYECKM MoApa3fendeTca Ha Tpwu
CaMOCTOATEe IbHble YacTW: Ta, YTO 3aHMMAETCHd CO3L4aHMEM HOPMATUBHbIX
aKTOB (3akKoHogaTefibHag), Ta, UTO OTBeYaeT 3a NpeTBOpeHMeE 3TUX aKTOB B
XU3Hb (MCNONHUTENbHAdA), U Ta, UTO perynmpyeTt BHELWHMEe OTHOLWEHUS U
6e3omnacHocTb (depmepaTmBHaga). BaXXHO OTMeTWUTb, YTO MbICIUTENb He
paccMaTpmBan cygebHyto PyHKLUMIO KaK OTOENbHYK BETBb, BKAtOUaa €€ B
obuyto chepy McnonHMTeNnbHOM aeaTenbHocTu [2, C. 32].

BputaHckum dmnocod [)KoH JIOKK, BBOOAS KOHLUEeMuUuMo denepaTtmBHOM
BMACTW KakK OTAENbHOM YacTW roCcygapCTBEHHOrO ynpaBneHusa, oTBOAUT en
PONb B PEryIMPOBaHUN MeXOYHaPOLOHbIX OTHOLIEHUWN, XOTa U CUYUTan e€é
TECHO MHTErPUPOBAHHOWM B PaMKWM UCMOMHUTENBbHOW BETBU, YTO CErogHs BO
MHOIMOM MOATBEPXKOAETCA OTCYTCTBMEM HABHbIX Mapassienem 3ToMy TUMNY
BNaCTM B CTPYKTYpPe COBPEMEHHbLIX CTpaH, rge BHEWHeNnoInTUu4yeckme
PYHKUMKM OObIYHO 3aKpenieHbl 3@ NCMOTHUTENbHBIMUK OpraHamMuy. HecmoTp4a
Ha TeopeTnmyecKkoe pasfinyme aTUX ABYX BJTACTHbIX KOMMOHEHTOB, Ha MPaKTUKeE
OHW MOoYTKM Bcerga GyHKUMOHUPYIOT KaK edunHoe Lefioe, M MOCKONbKY 3TOT
acrnekT ynpaBNeHUa uMeeT pellatlollee 3HavyeHme ang 67arococToaHUS
ob6LlecTBa, ero ocyllecTBneHme TpebyeT BbICOKOroO ypOBHSA 6naropasymMmsa u
0ANbHOBUOHOCTU OT OTBETCTBEHHbIX JTULL.

CTOUT OTMeTUTb, 4YTo M deaepaTMBHYIO BfacTb, U cyaebHyk BacTb
MbICNTUTENMb OTHOCUJT K WCMOMIHUTENbHOWM BJlAacTU. [lpy 3TOM, B paMKax
cynebHOM BNacTM HeEMOCPeACTBEHHO AeATeNbHOCTb cyaen XK. JTIOKK OTHOCU/I
K 3akoHopaTefibHoM Bnactm [4, C. 309]. lMpu 3TOM OH TakKXXe oTMeyan
HeobxoaMMOCTb X He3aBucmumMocTu [5, C. 37].

B CcOOTBETCTBMM C KOHUEMNTyalbHbIMWU MOCTPOEHUAMU [>KoHa JIOKKa,
3aKoHOoOaTeIbHbIN opraH obnapan NMPUOPUTETOM B cucrteme
rOCyOapCTBEHHbIX MHCTUTYTOB, MOCKOJSIbKY WMMEHHO B €ro KoMneTeHuuwu
Haxo4mnocb POopMUMPOBaAHME MPABOBbLIX HOPM, 0693aTEeNMbHbIX K MCMOTHEHUIO
BCEMU OCTalibHbIMU  CTPYKTYypaMKW U TrpaxkgaHaMmy; BMeCcTe C TeM,
MCMNONMHUTENbHAA BeTBb BfAcTVM Oblla  HageneHa WMHCTPyMeHTapuem,
MO3BONAIOLLMM OCYLLECTBATD KOHTPO/b M OrpaHMYMBaTb 3aKoHoLaTeNna Ans
NpeaoTBpPaLLEHMA BO3MOXHbIX 3[10ynoTpebneHnin. 34ecb MOXXHO FrOBOPUTb O
BbIABMXXEHMM MPUHLIMMNA CUCTEMbI cOepXekK u npoTtmBoBecoB [I, C. 11]. B
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paMKax &uiocopckom cuctemMmbl [IXKoHa JIOKKa, TrflaBHad pofib B
rocydapCTBEHHOM CTPYKType OTBOAMTCSH OpraHy, KOTOPbIM CcO34aeT 3aKOHHbI,
MOCKONIbKY WMMEHHO €ero pelleHMa 3adatoT BeKTop pa3BUTUA ON9 Bcex
OCTallbHbIX  BlIACTHbIX WHCTUTYTOB W  OKa3blBaloT BceobbeMnollee
BO3OEeWCTBME Ha >XWU3Hb obuectBa. CTpyKTypa, OTBeTCTBEHHaa 3a
NpeTBOpeHMe 3TUX 3aKOHOB B XM3Hb, TO €CTb MCMOMHUTENbHAsA BNacTb, TaKXe
HageneHa 3Ha4YMMbIMU MOTHOMOYMAMUM, BKIOUYAA BO3MOXHOCTb COOGMPaTb U
pacnyckaTb 3akoHopfaTenew, 4YTo MOo3BOMfeT el BbiCTynaTb B KadecTBe
HernmocpeaCcTBEHHOro NpeacTaBuUTeNna MHTepPecoB HaceneHus.
dyHOaMeHTanbHoe TpeboBaHMEe K OpraHuM3aumMm rocynapcTBeHHOMN
CUCTeMbl 3ak/4yaeTca B 6€3yCNoBHOM aBTOHOMWM UCMONHUTENbHOW BETBM,
eé CTporom pasfgeneHHoOCTM OT 3aKoHOoAaTeNbHOro OpraHa, MOCKOMbKY
KOHLUEHTPpauUMa OaHHbIX GYHKUMIM B eAMHOM CyObekTe HEM36eXHO CO30aéT
NpennochbiikKM  ANa OOMUHUPOBAHMA MapTUKYNAPHbIX WMHTEPEecoB Hapf
06LEeCTBEHHOW MOMb30MN, YTO KPUTUYECKKM MPenaTcTByeT peanm3aummn Kak
o6LWMX coumanbHbIX Lenen, Tak U 3adad caMoro ynpasneHusa. MNosTomy
coBepLIeHHO cnpaBeaniMBo yKoH JTOKK cYMTan, 4To «<Heobxoamnmo, 4Tobbl Bce
BpeMsa cyllecTBoBana BMacTb, KOTopasa cneauna 6bl 3@ UCMOMHEHUEM Tex
3aKOHOB, KOTOpble CO30aHbl W oOcTatoTca B cune. VM TakuMm obpasom,
3aKOHOOATENbHYIO U MCMONMHUTENbHYIO BNACTb YacToO HaA0 pa3aenaTtb» [6].

B KOHUENUMMN aHIIMMUCKOro Mblicnmntensa OykoHa J1okka, nmonuTuyeckas
cucTeMa [OOfXKHa onumpaTbCca Ha NpuHUMN  npeactaBuUTeNnbCcTBa, rae
3aKoHoOaTesbHble aKTbl MPUHUMAKOTCA BbIOOPHbBIM OPraHoOM, MOAOTYETHbIM
obulecTBy. Hapoagy coxpaHAeTca BbiCllee MpaBO Ha MNepecMoTp Wnu
cMelleHne 3>TOM BMacTu B Ccliyyae, €C/liM OHa MepecTaeT onpasabiBaTb
oKasaHHoe el goBepue. TakMM 06pa3oM, PYHKLIMSA MPaBOBbIX HOPM COCTOUT
He B TOM, YTOObl yLIEMNATb UM OrpaHMYMBaTb cBoboOy rpaXkaoaH, a B ee
aKTUBHOM Mnoaaep>XXaHuum U MPUYMHOMXKEHUN.

MpuHUKMNI, MO KOTOPOMY rocydapcCTBeHHasa BfacTb pacnpenensaeTcs
Meay PasfUYHbIMKU MHCTUTYTaMK, UMeeT CBOeW Uenbko He O0onyCTUTb
cocpepoToyeHumMa Bcero ob6bemMa NoHOMOYUIM UMK UX 3HAYUTENbHOM YacTu y
OHOro AOOMKHOCTHOIro NuMua WM opraHa ynpasBneHua. 3To no3BonseT
YCTPaHUTb MpPeanochiiKM Ana 370yrnoTpebrieHna BNacTbio U MPOoM3BOIa.
Bnaropapa TakoMy pacrnpeneneHuto, Kaxkaaa HesaBucuMasa BeTBb anmnapaTta
yMnpaBneHmnsa nonydaeT BO3MOXHOCTb OCYLLECTBNATb B3aMMHbIM KOHTPOSb M
ypaBHOBeLWIMBaATbL Apyrve, obecneymBasd HeobXoOMMbIM  HGanaHc U
NnpenoTBpallagd OTKIOHEHME OT YCTaHOBIEHHbIX MPABOBbIX HOPM.

K. JTIOKK CyUWecTBeHHO MOBAMAN Ha KOHLUENLUMo pa3aeneHnsa Bnacten,
BblAENMMNB K/lOYEeBble TrOoCydapCTBeHHble OJYyHKLWMK, BKAOYaa co3faHue
3aKOHOB U UX UCMOMHEHMEe, MPU 3TOM OH 3a50XU MPUHLMMbI, MPU KOTOPbIX
HM oOHa M3 3TUX BeTBEeW He MOXeT OeWCTBOBaTb 6EeCKOHTPONIbHO, 4TO
npenoTBpallaeT MPOW3BOA UM y3yprauuilo BMacTU OOHUM 4YeNOBEKOM UM
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rpynmnon. MaBHada 3agada 3TOro MexaHM3Ma COCTOMT B TOM, 4TOoObl He
AOMYCTUTb YCTAHOBMEHUA TUPaAHMU KU obecnedmTb Hagnexkallyk 3almTy
NVMYHBbIX MNpaB M cBob6OO BCex rpadaH, a TakXe rapaHTMpoBaTb, 4TO
MCMONHUTENbHAA CTPYKTypa ©OyaeT HeCcTu OTBETCTBEHHOCTb 3a CBOO
0eATeNbHOCTb.

Cpenun BbIgBNEHHbIX MPO6GAEMHbIX 30H C/leQyeT OTMETUTb HEQOCTAaTOUYHOE
BKAtOUeHMe cyaebHon chepbl B OOLKMM KOHTEKCT PaCCMOTPEHUS, 4TO
npodaBndeTcd MapannenbHO Cc ocnabneHunemM OencTBYWMX MNPUHLKMMIOB
B3aMMHOIO KOHTPOMAA MeXay CTPpYyKTypaMum ynpaBneHusa. OTaenbHO
o603HauyeHa CUTyauusd, CBdA3aHHAda C [/1aBEHCTBYIOLWMM [MOTOXKEHUNEM
3aKOHOOATeNbHOM BETBWM BNACTW, Bbi3blBaloWaAs WUNPOKYK OUCKYCCUIO
OTHOCUTENbHO CBOeW 0OOOCHOBAHHOCTMW.

Pa3spaboTaHHaa [X. JIOKKOM MonmMTMyeckas [OOKTpMHa npuobpena
NCKIOUYNTENBHYIO 3HAYMMOCTb, 4YTO Oblno 0OyCNOBNEHO, MpeXXae BCero,
06OCHOBaAHMEM MOEMN O HeOoTbeM/IeMbIX, MPUPOAHbLIX MNpaBax UYHOCTW,
KOTOopble BKtoYanm ceoboay, paBeHCTBO M MPaBO BAageHUa MMYLLECTBOM,
3a/10)KMB Te€M CaMblM dyHOaMeHT NmbepanbHOro MMPOBO33PEHMA; KpoMe
TOro, €ero BHWMaHME K MexaHM3MaM obecnedyeHMa 3TUX MpaB oOT
310ynoTpebneHMM Co CTOPOHbDbI YMPaBAdlOWMX OPraHoB, a TakKe pa3BuTme
KOHLUEMNUMM pasfgeneHna rocygapCTBEHHOM BACTU, KOTOPYK MO3XKe
AOOMONMHUAW OAPYyTrMe MbICIUTENN, YTBEPOAWUIO ero Kak OgHOro M3 K/Ho4YeBbIX
npealwecTBEHHUKOB MPUMHLUMMNOB MapaMeHTCKOro npaBneHmnsa 7
cbopMMpoOBanoO  OCHOBY  [O14 npencTaBneHnm 06 OrpaHMYEH NI
rocyaapCTBEeHHbIX MOSTHOMOYMM, YTO Nlerno B OCHOBY OOKTPWHbI MPaBOBOro
rocynapcTBa.

MooBoas WTOM, OTMETWMM, 4YTO AHIMMUNCKUM MbicnuTenb [OXXOoH JIOKK
MepBbIM M3MOXXWT MOEK O TOM, YTO NMYHAA MOoNMUTMYECKas cBoboOa KaXKaoro
yenoBeKa ¢gBNdeTcd HeobxoauMMoM cocTaBngwowen obuien cBoboapbl,
6narogapa KOTOPOW CTAHOBUTCA BO3MOXHbIM COGMtOOEHME BEpPXOBEHCTBA
3aKOHa U BHegpeHMe NpuHLUMna pa3geneHna rocygapcTBEHHOWM BacTU. DT
ero coobpaxxeHuma nernmM B OCHOBY K/lAaCCUYECKMX MpencrtaBleHmm o
pa3geneHmm BNacTemn, KOTOPbIE COXPaHAKT CBOE 3HAYEeHME U MCMOMb3yoTCA
B COBpPeMeHHOM Mupe.
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